18 No. 30228 GOVERNMENT GAZETTE, 29 AUGUST 2007

BOARD NOTICE 82 OF 2007

FINANCIAL ADVISORY AND INTERMEDIARY SERVICES ACT, 2002
(ACT NO 37 OF 2002)

MOTICE ON CODES OF CONDUCT FOR ADMINISTRATIVE AND
DISCRETIONARY F&Ps AMENDMENT NOTICE, 2007

i, Robert James Gourlay Barrow, Registrar of Financial Services Providers, hereby,
after consultation with the Advizory Committee on Financial Services Providers,
under section 15 of the Financial Advisory and Intermediary Services Act, 2002 (Act
No. 37 of 2002), amend Chapter Il in the Schedule to the Notice on Codes of
Conduct for Administrative and Discrationary FSPs, 2003, as set out in the Schedule

to this Nolice.

RJG Barrow,
Registrar of Financial Services Providers
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SCHEDULE

NOTICE ON CODES OF CONDUCT FOR ADMINISTRATIVE AND
DISCRETIONARY FSPs AMENDMENT NOTICE, 2007

[General Nate: In this Schedule words underfined with a solid lins indicate insertions
in existing enactments.}

Definitions

1. In this Schedule “the Noiice” means the Notice on Codes of Conduct for
Administrative and Discretionary FSPs, 2003.

Amendment of Schedula fo Notice
2. Chapter Il in the Schedule to the Notice is hereby amended-
{a) by the insertion, in subsection 2.1 of section 2 of that Chapter,

immediately prior to the definition of "nominee company”, of the
following definitions:

“fund of hedge funds” means a portfolio that, apart from assels in
liquid form, consists of an interest, holding or investment in one or

more other hedge funds:

“hedge’, in relation 1o a hedge fund, means 1o enter into transactions

that protect against adverse price movements and limit axposures to

specific risks;

‘hedga fund’ means a portfolio which uses any strateqy or takes an
position which could resutt in the porffofio incuming losses areater than

its aggregate market value at any point in_time, and which strategies
or positions include but are not limited to-

fa}__leverage; or

bl net short itions;

‘hedae fund FSP means a financial services provider-

(a) that renders inlermediary services of a discretionary nature in

relation to a particular hedge fund or fund of hedge funds in
connection with a_particular financial product referred to in the
definition_of ‘administrative FSP’ in subsection 2.1 of section 2
of Chapter 1_of this Schedule: and

bl _acting for that pumose specifically in accordance with the
provisions of the respective codes se! out in this Ghapter and
Chapter Hi of this Schedule, read with the Act _ithe General
<0de of Gonduct_for Authorised Financial Servicas Providers,
2002 {where applicable), and any other applicable law;
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(o)

(c}

(d)

{a) any position in which the delta factor would be less than -1 ot
greater than 1; or

{0l _a position_in_which the nominal exposures to assets in the

portiolio is less than nil or more than 100% of the market value of
the portiolio;

Wil position’, means a_condition in which a portfolic has a
greater nominal exposure to short positions than long positions in any

sset cla§§ or in ggg gggte across the portfolm meanmq that mor@

ml ital to be invested in the ph over and above the inilial @Qatal
investment,™;

by the addition o subsection 2.1 of that Chapler of the following
definition:

“ghort posltfon’, means:

{a) a position where an asset is sold by a seller for delivery ata
iuture date or time, and the seller does not own such asset at
the time of the sale: or

{b) in the case of a derivative instrurent, a position where —

£) a decrease in the price of the underlying asset has a
positive Imnact on the value of the derivative

instrument: o
(in an ingrease in the price of the underlying asset has a
negative impact on the value of the derivative

instrument.”

by the substitution in the said Chapler for the title of Part lll thereof of
the fallowing title:

‘DUTEES OF HEDGE FUND FSPs, TRANSITIONAL PROVISION
AND SHORY TITLE"; and

by the insertion in Part il of that Chapler, immediately prior to
subsaection 9.1, of the following section:
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“8A.  Duties of hedge fund FSPs

881 The relevant requirements for discretionary FSPs apply to  hedge
fund FSPs and their clients as if they were originally enacted for that
purposeg, but subjact 10—

(&) the necessary changes,

{b)  the provisions of this section, and provisions of the Act or any
other law, which may render a particular provision applying to
discrationary FSPs clearly inapplicable to a hedge fund FSP
and its clients, in general or in a particular case.

8A.2 A hedge fund FSP must before rendering any intermediary setvices
to a client who has clearly indicated to the FSP that the client requires
intermediary services in connection with a financial product governed by the
Act to be rendered specifically by a hedge fund FSP, provide a written
disclosure to the client—

fa) of the applicability in terms of subsaction 8A.1 to the
refationship between the client and the F8P of the
requirements for discretionary FSPs referrad to in that
subseaction; and

(b} in the format from time to time determined by the registrar, on
risks involved in hedge funds,

and obtain from the client a written confirmation of receipt of such
written disciosures.

BA.3 A hedge fund FEP must, afler having complied with subsection 8A.2,
with the introductory provisions of subsection 5.1 and with subsection 5.2,
and before rendering any intermediary services to the client, obtain an
additional signed mandate from the client, in accordance with the proviso to
the introductory provisions of subsection 5.1 and subsection 5.2, which
apply with the necessary changes.

BA.4 The mandate from a client must confirm the existence and contents
of the first mandate, if applicable as contemplated by viriue of subsections
8A.1 and BA.3, and in particular the utilisation of a hedge fund porticlio for
purposes of executing the intermadiary services reguired by the client, and
must contain express confirmation by the client that the client-—

(@) approves of—

(N the clients investment objectives, guidslines and frading
philosophy of the hedge fund FSP, as disclosed and
staled in the mandate;

(i) utilisation by the hedge fund FSP of the process to be
implemented in the form of strategies or positions
(including leverage and/or net short  positions,
horrowing limits and risk management principies to be
applied to miligate inlerest rate, liquidity, and credit and
derivative risk), risk profile and risk management (for
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instance a sensitivity analysis), as disclosed and stated
in the mandate; and

(b} takes note of the FSP's affirmation, as stated in the mandate,
that the establishment of the relovant portiolio does not
contlict with any law, and that the cperation and management
thereof continuously comply with any law that may be
applicable thersto,”,

Short title and commencemeant

3. This Notice is called the Motice on Codes of Conduct for Administrative and
Discretionary FSPs Amendment Notice, 2007, and comes into operation on the
date of publication of this Notice in the Gazetis.




